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Honorable Joe D. Brownlng, page 2

"2, What is *'road maintenance or betterment work'
within the provisions of the Act? Otherwlise
stated, would the work, say, to create a three
lahe highway of what formerly was & two lane
highway be troad amairtenance or betterment
work' exempt from the requirements of the Act?
vwiould the work, ssy, Lo change the road frona
an earth graded roed to a surfaced road be
*road maintenance or betterment work' exempt
from the requirements of the Aqt?

w3, Revised Statutes, Art. 2368a, requires com-
petitive bidding for conatruction and materials.

jiay the Commiasioners® Courf limit the bidding
to-materials from a particular locality by
designating its geographloal name, 'Blankville
"Gravelt, or must the gravel or other msterial,
" not patented, be speclified by other character-
~ .fstics 80 as to permit bids on other like .
materials from other geographical location?"

:éection 16, Article 32713. Ve &4 Ce Se, providéa:

- i wafter the first day of January, 1938, 4t shall
‘be unlawful for this Statée, or for any of its politiocal
-subdivisions, for any county, clty, or town, to engage
-in-the conatruction of any public work involving pro~
fessional engineering, where public health, publie -
welfare or public safety 1s involved, unless the -
engineering plane and specirfications and estimates
have been prepared by, and the engineering construo-~
- tlon 18 t0.be executed under the direct supervision
of a reglstered professional engineer; provided, that
nothing in this Aot shall be held to apply to any
public work wherein the contemplated expenditure
for tae completed projeot does not exceed Three
Thouasand (;3,000,00) Dollars. Provided, that this
Act shall not apply to0 any road msintenance or
batterment work undertaken by the County Comnls~
sionera' Qourt,." _ _ S

We note that in the above yuoted section, the provisions
of the Aot are not applicable when the work 1s "road maintenancs
or bstterment work" undertsken by the County Commissjoners' Court.
In the case of Dallas County et al vs. Plowman, (Sup. Ct.) 91 5.4.



Jjoaoradvls Joe U. dpoaning, pags 3

221, tae Court cgoastrued ths tera mmgint Loaanos™, as sald: texm
was usad ia e Tollowicg lnnguabe of Art. 8, J30. 7 08 &
Sonetitution of Dexas:

, "The logislature may pesa locsl laws for

s seloteneance 9f taw yubllc roads and aigaways, -
uithout tas ldcal “onlce reuired rar apooial or
local lawa." ,

In dMaousalipe tud tern ".aaintcnmce" the Court nl.dt

-#The 1itsral aeaniaa 9f the uord 'aaint«nanee'
would a5t inclads t2e laying out or construetion of
a road, but would nluu to the rapair and improve-
2ent of roals already laid out en oonatrncfiﬁ
(Caphasis aur:)

'Howovar the court held that the term as usad in Art. 8, Saq,
| of the Conatitution of Texas, suprs, should nct be asonstrued

literally. but should bs given a more libaral iatar?rotation in
viow Of the necessity of a fair and reasonadle application of
the term ir connuotlon with the relevan? proviaions ¢f the Sone
stitation, end deld tuat tas tean lncladed the laying out and
oonstructian of roads as wel) as repalr end jfuaprovsment., (To
the sane effeot soa Saith v, Grayson County, i B. de 921
. {Texs CLV. ADDs)} Carrett v, iLimeatons County {Civ, App.) 230
Je We 1010, ruversad on otter grounds (Com. ApP.} 236 3. W
970; 238 S 89&11§nsh-n ¥, Barrls County, {(Civ. 22{ e)}-35 .
Je de {208) 818 pellas County v. Plowman, 91 5. W. (Tex. -
Gup. Ct.)§ Nandy v. Johason, 51 F. (24) 809; Quing v. Johnsaz,
‘J8x, Cive APDe, 91 3o W (24) 4993 Terrent County v, 3hannon,
1Ch Se e {24} &3 ead Crow v. Tinoer, L7 5. ®e (24) 391.)

: It 18 sppareat that the term "melintonance® gs used ia
s80e 19 of Art, 3271e i3 5ot used 1ln the saus coatext aa the
tern was used in Art. €, J6o, 9 of the Constitutioa of Texas
rsfarrad to in tae abnve oclted cases, loswever, under the
literal intarpretation of She terms "maintenance” (pallas Go,
t sl vs. ilowasa, aupra), it would include repairs and la-
provezenta of roade alrea&g laid out and aonsbructed.

dltn referenge $0 the tarz “betterzeant®, we quote
fro Wedater's liew Intornatiocnsl Lletionary, 2na.hdition,
as follows:
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' jonorshls Joe T, srowoing, vage i

- "oatteTment.

1, A maxing or begoalug !ia:ter; azecdsent;
Laprovensnt,

2. L6W, AR izprovecent of e ostate which
sandars it setlier thas mwrs repairing would
d3e Letteluernt includes aay additlica to
ar elvezation of tas condition of the GQLM-#
wulch s not a mr- g0t of restoration ine-
volved in repalr, whetner new bulldiuys,
new applisnces, I:\ roved dreining, ajsnlag
ar widening of adjacaat atrecia, eto.,

3. ilenmom, any 1§g:rovamnf. of n h%uaz. sallway,
business eatabl it or Lhe ‘c. tha¥ doea

: nccord.lns 1o nou’thr'a Law Diottonar:, ‘i'ol. 1, the-
=ord "hetlernmeata® ordirarxily =zcans inproveament to ﬁmp«rt.,, '
bettler then asre sepairs, (Ciiing ilsddooks va. Je
11 fe. 482; Davist issaee va, xawcll, 13 onfo 3081 W'KS
;o. iao%ll!day, 10 Icrs ('x’onn.) &77; hoa,wn Tde G.llaan. 17
’ ‘. « e

In view ot ‘the nbovo an& forl(-,olﬂ& nmuuu utt.h
reference to the tormg "aaintenance® &nd “dettermwatv, it s - .
our opinion that when the County Cosaiassioners® cvam under=
takas %0 create a thuree lane highway of what forzerly was a
two lane nishway, or to change & romd from an earth sraded
- rood to & surfaced road, suoi work would be "road malutenscce
or beltarnent worx® of tae type sxeast Lrom the reguirexetia
- of Je0s 19, A¥%. 3371a. Sinos wo think that the type of work
seferred io in your foqulry 1ls not subjeot s the provisioas
of said ariicle, we snall not herein pnge wpon your yuestion
wita referscoe to dividing the proposed ro=d Lnto parts op
gootivns whersiu the coak of esagh part o teuurm #ould be

158' taan r3'060l°0|

wita referazae 30 your third qupattca, ﬂmi.oh sonoerns
the aumariw of the Coanlesioners' Court i oonlnsstion wita
liaiting tie %idding on certain wateriesls to csterials fron a
,artiwlar iccality, we refer jou Lo artiolos 2368e and 1565%,

'c “l e we
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vianoyrable Joe 3. Srownlag, Jage 5

- APt 2368a provides in sart:

"o ¢ounty matlig througha its Coamisaioners!
cours, and no olsy ia this tade, shall hereafter
SER6 o zpter 1n%to say goutraoet or sgresusat for the
construction of siy sudblie buildliag, or tio prosecu-
tion and ocvaxpletica of angy publis work reguiring ox
euthoriziag any expecditure in exeass of Two Thou-
sand Nollars (£2,000,0C), oareating or ioposiang an
obligeticn or 1sbility of aay csture or chareoter
upon sucl: couady, or asy subdiviaslion of such eounty,
or uzon such sity, withoud first subuitiing such
rropused contragt or agreexernt to coapetitive Hids,

T Lotles of the time oud plags wihez akd wiere sueh
Cgontrast piall Le let shall be publisned L3 asueh
qauntye o o 008 2 WRek {or two coasecutlive wesks
.arior to tae tine set for letting such gomtructy,
.the date of tue first pudlisstion to ue st least
fotirtesn days prior to the date set for letting
zuld contract, anid seid contract olsll be let to-
the lowest reaponsible Biddexr, oa Li¢ rospectilse -
type of construetion sele¢cted. Thé Coart sad, srv,
-governoing body shall have the right o re et aay
and all %14s, and said bidder shall tve reguired
to glve good qad sufflolsat hond in ths full

- ‘gaount of the edntrdol prioce, « ¢ « + &ad pro=- .
vided further, that 1#-?§hil,pro?1810n)‘inll ‘
.not be applied to gontrasts for persvcunl or rox

. profeusionel services, nor to wark done by such
eounty or edly and paid for by the day, as sush
WOTK [IOSIes888« o o o7 A :

CArt. 1559 provides:

msuppliss of svery kind, rosd and bridge
oaterial, or any other mntcr&al. for the use of
3214 county, or any of 1its officers, depariments,
or inatitulions must be purshased on coapetitive
bida, the contregt to D awzrded o the party wio,
in the Judgsendt of the eaamliasionsrs assurt, has '
gsubaitied thie loweant and buat Lid, The county
suditor siall adveriiss for a period of Lwo weaks
1n at least ons daily .newapaper, published snd
eireulatod io the gounty, fur suon sup;lles and
smteriel sscording to apveirficaslons, glvicg is
detall whet 18 needed., Juch adwertisements ahall



s9coradle Joe J. srowalng, Goge 6

state whare tie spacilfications are LO Ve Iound,
axd saall glve tne tize and place {or recelving
sues hida., 4ll auah compedtitive bide saasll ve
%ap% on file by tha sounty auditor as & part -
af tha rooords of his office, and snall be dube
Juot %0 inspection by acy oue desiring to zéc
then, Cogles of all blds reoulved 3hall te
furnished by the gouanty suditor to tie county
Judge aud t0 the conmissioners! court; auad =xasn
the bids received are ot satisfaoctory to tie =
sald judge or county cogaissioners, tne aud{tor -
shell re joot said bids snd re~advertise oy now
bids. In cascs of exergency, rjurchases nct in
excesa of one Sundred 8nd rifty doilars xay de
zade upon reguisitlion to e approved by tie cox-
alssionera’ court, without adveriising Ior gom=.
patitive dids." o B

© Slthough tha Commlssionerst Jourdt is glvsa 5road dise
eretiohary powers with respect o estadblishing and sefting ,
speoiflcations tor materiols ind supplies to be purchased and
used by the gounty, when the sounty edvertises ror bids in :
parsusnge of the proavisions of sither of ths abova quoted
statutes, it is apperent that the objeqgts of the statutes
‘are to scours felir gcoapesition upon squal terms to &ll . - -
bidders, to secure the beat values for She sounty b the .
least sxponse, and to afford an agusl edvantzge t¢ 811 - |
desiricg to d¢ business with the ocunty by effording an
oppartunity for an exaot eompariascn of bids, (WFyats -
rietel & 304ler Works wva, vaonia Jounty,(Texs CLV, ADD.)
11) 3. He {24) 787} Toster ve, Beloza,faup. ct._xla.f
138 So. 721 Foyner ve, %halddon, (Bup. %, Als.) 174 25

«)

.
S

“ In toe ease of JWebster vé. 38lo%e, suprs, tie gourt
saidy . a

~ wIt hes beed ygeperally recoznized and
qeld b7 the oourta that Lt is t3e¢ duty of
Sublie officsyrs cbarged with sha reaponal-

- bility of lateing coniragts under Sbe stetute
to 24013, in advaneo af selling for bids,
r«ouaubiy definlive plans or spscifioations,
a3 2 dasls on wiaioh bids may bs masived,
Sugh offioera, ia view of suoh roquirement,
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tioneradle Joa Do Browmiug, pege 7

are xithout r t6 resexve io the plans
or spoeuiec ions so plepared in advancs of
- whe LE WV e Jower 0 uaks cmpw.mu, .
" releases, &nd modifiostions in the contract
- after iv u let, which will afforé oppore
tunities for favoritisa, niethsr eny
favaritism is actaally preasticed orx not,
Relther cex they nexm other resorvations
wilch by their nagessary effect will render
1% laposaidle 30 maks an ¢xset somparison
of 3ids. <lark va, idelson, 42 7le. 230,
89 &a, 595 311106 Imﬂi Oﬂrp-. pare,
o; i sa.:. $ 19 2, G. L.
) L 5; Hog on duninipal Jarp..{2na
3&.1 paans 385, 5856.*

' in vivw of the foregoing anﬁhprltlul, i% {8 cur
~opizion that ths saterials on whioh bids ere ocalled for
- should te specified by sharaeterimties that weuld permis
blds 04 suek materdicle wheredy Lt would be passidle to -
reke & falir ¢ riscn of bida on materiala of that aature,
and sugh spesgificetions ahould got be limited tu a sanner
that would eliainate fair ¢ tition upon egqusl. terma to
a1} dexiring so do- butmu th the esounty wnn mput -
~ to that pu'u«hr saterinl,. -~

Zu ‘Srust that the taxvgom runy snewers ym
' Lﬂq hlc

Yours vory tm:.
ATTOARKY GANGRAL OF TEXAS

s he Kllis
Asalstant
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